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APPELLANT’S STATEMENT OF QUESTION 

PRESENTED 

' The question is whether the United States District 
Court for the District of Columbia was in error in hold¬ 
ing, as a matter of law, that James V. Mench, Jr. was 
not an insured under the policy* of insurance issued by 
the appellee, Liberty Mutual Insurance Company, and 
in entering judgment for the appellees. 
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JURISDICTIONAL STATEMENT 

The appellant was named as the defendant in a com¬ 
plaint filed by Jennie M. Emens in the United States 
District Court for the District of Columbia to recover 
under a policy of insurance issued by the appellant. The 
appellant filed a third-party complaint against the ap¬ 
pellees and a motion for summary judgment filed on 
behalf of the appellees was granted and judgment en- 
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tered in favor of the appellees. This appeal is taken 
from the judgment entered by the Court. 

Jurisdiction was conferred on the District Court by the 
provisions of Section 306, Title 11, and Section 501, Title 
20, District of Columbia Code, 1940 Edition, and on this 
Court by Section 1291, Title 28, United States Code. 

STATEMENT OF THE CASE 

The complaint was filed by Jennie M. Emens against 
appellant, National Mutual Insurance Company of the 
District of Columbia, for the sum of Five Thousand Dol¬ 
lars ($5000.00) on a policy of insurance issued to one 
James V. Mench, Jr. to satisfy a judgment obtained by 
Jennie M. Emens against James V. Mench, Jr., grow¬ 
ing out of his negligent operation of a tractor and trailer 
by reason of which Emens was injured (J. App. 2A, 3A, 
4A). 

An order was entered in that cause permitting the ap¬ 
pellant to file a third-party complaint naming the Liberty 
Mutual Insurance Company, a Corporation, and Elliott 
Bros. Trucking Company, Inc., a Corporation, appellees, 
as third-party defendants. In this third-party complaint 
the appellant alleged that at the time of the accident the 
tractor and trailer owned by James V. Mench, Jr. was 
under lease to the third-party defendant, Elliott Bros. 
Trucking Company, and was being operated under its di¬ 
rection and control and on the business of the said Elliott 
Bros. Trucking Company, and that Elliott Bros. Truck¬ 
ing Company had a policy of insurance with the third- 
party defendant, Liberty Mutual Insurance Company, 
which covered the tractor and trailer of Mench on this 
particular trip. It was alleged also that the policy of 
insurance issued by the appellant contained a provision 
that its insurance would be excess insurance where the 


assured had other insurance against a loss covered by 
the policy issued to the assured (J. App. 7A). 

The appellant, in its answer to the complaint, admitted 
that it had issued a policy of insurance in the sum of 
Five Thousand Dollars ($5000.00), but that it was not 
obligated to pay this sum of money for the reason that 
the tractor and trailer, the subject matter of the policy 
of insurance, was under lease to Elliott Bros, at the 
time of the accident and was under the direction and 
control and on the business of Elliott Bros, and that 
Elliott Bros, had a policy of insurance covering the trac¬ 
tor and trailer and that under the terms of the appel¬ 
lant’s policy its insurance became excess insurance. It 
was also alleged that the tractor and trailer was being 
operated under the I. C. C. permit of Elliott Bros. (J. 
App. 5A). 

The answer of the appellees denied that at the time 
of the accident the tractor and trailer which Mench was 
operating was under lease to the third-party defendant, 
Elliott Bros., or that it was being operated under the 
direction, control and on the business of Elliott Bros., 
and denied that Elliott Bros, had a policy of insurance 
which extended coverage to James Y. Mench, Jr. ( J. 
App. 9A). 

A motion for summary judgment was filed by the ap¬ 
pellees (J. App. 11A) and upon the concession of coun¬ 
sel for the third-party defendants at the argument of 
the motion, and which was contained in the order signed 
by the Court, that Mench had leased his truck to Elliott 
Bros, and was on the business of said Company at the 
time of the accident, the Court held that James Y. Mench, 
Jr. was not an insured under Liberty Mutual’s policy 
of insurance with Elliott Bros, and granted the motion 
for judgment. 
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The appellant has filed this appeal from the judgment 
entered in favor of the appellees and against the ap- , 
pellant * 

STATEMENT OF POINTS 

The Trial Conrt was in error in holding that James 
V. Mench, Jr. was not an insnred under the appellee. 
Liberty Mutual’s, policy of insurance with Elliott Bros., 
and in granting the motion for summary judgment 

SUMMARY OF ARGUMENT 

The record herein clearly indicates that James V. 
Mench, Jr. was an insured under Liberty Mutual’s policy 
of insurance issued to Elliott Bros. The record further 
clearly indicates that James V. Mench, Jr. became an 
insured under the endorsement for motor carrier policies 
of insurance for bodily injury liability, and property dam¬ 
age liability, under Section 215 of the Interstate Com¬ 
merce Act filed with the Interstate Commerce Commis¬ 
sion by the appellee, Liberty Mutual. 

James V. Mench, Jr., being an insured under the policy 
issued by Liberty Mutual, the amount of insurance under 
the policy issued by the appellant became excess insur¬ 
ance over any insurance issued by Liberty Mutual. 

ARGUMENT 

* ■ 1 ». 

The record before the United States District Court 
for the District of Columbia and this Court discloses that 

• • i 

one James V. Mench, Jr. was the owner of a tractor and 
trailer, and that about February 14, 1948, the appellee, 
Elliott Bros., leased the truck of Mench with Mench 
as its operator. Thereafter Mench, under the direction 
of Elliott Bros, and under a bill of lading issued by 
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Elliott Bros., obtained a load of canned goods at Clover- 
dale Farms at Federalsburg, Maryland, to be delivered 
to J. Muenier & Sons, Inc., Woonsocket, Rhode Island. 
Mench was operating his track on the L C. C. permit j 
issned to Elliott Bros. 

La the course of the trip to Rhode Island, the track 
was in collision with a car owned and operated by Doro¬ 
thy Shaw, in which Jennie M. Emens was a passenger, 
and a judgment obtained by Emens against James V. 
Mench, Jr., which judgment was paid with the exception 
of. Five Thousand Dollars ($5000.00) which is the claim 
in the instant case. 

The appellees contended, with success, that James V. 
Mench, Jr. came within the exclusions of Liberty Mut¬ 
ual’s policy and that no coverage was extended to him. 

It is the contention of the appellant that Menoh was an 
insured under the policy issued by Liberty Mutual Insur¬ 
ance Company to Elliott Bros. Tracking Co. The defini- j 
tion of the insured and the exclusion clause relied upon 
by the appellees is as follows: 

... ’ : 'i : 

m j 

DEFINITION OF INSURED With respect to the 
insurance for bodily injury liability and for property 
damage liability the unqualified word “insured” in¬ 
cludes the named insured and also includes any person 
while using an owned automobile or a hired automo¬ 
bile and any person or organization legally responsi¬ 
ble for the use thereof, provided the actual use of the 
automobile is by the named insured or with his per¬ 
mission, and any executive officer of the named in¬ 
sured with respect to the use of a non-own ed automo- I 

bile in the business of the named insured. The insur¬ 
ance with respect to any person or organization other 
than the named insured does not apply: 
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(d) with respect to any hired automobile, to the 
owner thereof or any employee of such owner; (J. App. 
12A, 13A). 

James V. Mench, Jr. had leased his tractor and trail¬ 
er to Elliott Bros, and was on its business and under its 
direction and control at the time the accident occured 
so that he, without the exclusion clause, would definitely 
be an insured under the applee’s policy of insurance. 

The real question then presented is whether or not 
Mench, having become an insured under the policy, was 
not an insured by virtue of the exclusion clause (d). 

It is the contention of the appellant that the exclusion 
clause (d) means only that Mench himself personally could 
derive no benefits from the insurance policy in the event 
that he or his truck were injured or damaged. Any 
member of the public injured by the negligence of Mench, 
who was an insured under the policy, were protected by 
the policy issued by the appellee, Liberty Mutual Insurance 
Company. 

A construction of a somewhat similar exclusion clause 
was before the Fourth Circuit Court of Appeals in the 
case of Limber Mutual Casualty Insurance Company of 
New York v. Stukes , 164 Fed. (2d) 571, in which Chief 
Justice Parker, in giving the opinion in that case, at page 
573, made the following statement: 

“(3, 4) Even if Timmons was an independent con¬ 
tractor and Stukes was his employee and not Mar¬ 
shall’s employee, however, the policy would not cover 
any liability which Timmons might incur through his 
negligent driving of the truck. It is true that Tim¬ 
mons was driving the truck with Marshall’s permission 
and was therefore an additional ‘insured’ within the 
difinition contained in the omnibus coverage clause. 
The exclusion danse, however, applies to the addi¬ 
tional as well as the named insured because it exdudes 
coverage in any case of ‘bodily injury to or death of 
an employee of the insured.’ Hence any injury neg- 
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ligently inflicted by Timmons upon bis own employees 
would be outside the coverage. Kaifer v. Georgia 
Casualty Oo., 9 Cir., 67 F. 2d 309. It will be noticed 
that the language is ‘the insured’ and not ‘the named 
insured’, the latter being the language used in the 
policy where the intention is to designate only the 
person to whom the policy is issued; and the omnibus 
coverage clause, as above pointed out, defines the 
word ‘insured’ as used in the policy so as to include 
any person using the automobile with the permission 
of the named insured. The purpose of the exclusion 
clause is to limit coverage to liability for injury 
to members of the general public and to exdude li¬ 
ability to employees of the insured. See State 
Farm Mutual Ins. Co. v. Brooks, 8 Cir., 136 F. 2d 
807; Clinton Cotton Oil Co. v. Hartford Accident & 
Indemnity Co., 180 S. C. 459,186 S. E. 399. 

(5) There can be no question that the purpose was 
to apply the exdusion to employees of an additional 
insured as well as to those of the named assured, 
when consideration is given to the clause providing 
that the omnibus coverage clause shall not apply 
where the person injured is an employee of the same 
employer as an employee driving file car. It is true , 
that if Timmons was an independent contractor he 
would not be an employee operating the car, and 
this clause would have no application to him; but its 
use in the policy shows dear intention that coverage > 
shall extend only to liability to the public and that 
there shall be no coverage in the case of employees 
of an insured. Because the omnibus coverage clause 
makes an additional insured of an employee operat¬ 
ing the car, it was necessary to insert the danse in 
question to prevent employees of the same employer 
being considered as to him members of the public. 

See Kaifer v. Georgia Casualty Co., supra.” 

In the case of State Farm Mutual Automobile Insur¬ 
ance Company v. Brooks, 136 Fed. (2d) 807, it is stated 
that a cardinal object of insurance is to diatingnish be¬ 
tween the public and those engaged in the business, and 
to indude the former and exdude the latter. 
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The pleadings which are contained in the record indi¬ 
cate further that in order to make this trip to Rhode 
Island Mench used the L C. C. permit of the appellee, 
Elliott Bros. Trucking Co. In order to obtain that per¬ 
mit Elliott Bros. Trucking Co. was required, under Sec¬ 
tion 215 of the Interstate' Commerce Act and certain 
rules and regulations of the Interstate Commerce Com¬ 
mission, to make a filing of a certain endorsement by 
Liberty Mutual Insurance Company to its original pol¬ 
icy of insurance so that the terms of the insurance would 
comply with the requirements of the Act. This endorse¬ 
ment appears on pages 13A, 14A and 15A of the Joint 
Appendix, under which the Liberty Mutual Agreed to 
pay any final judgment recovered against the insured for 
bodily injury to or the death of any person, excluding 
injury to or death of the insured’s employees while en¬ 
gaged in the course of their employment, resulting from 
the negligent operation, maintenance, or use of motor 
vehicles under the certificate issued by the Interstate 
Commerce Commission regardless of whether such motor 
vehicles are specifically described in the policy or not. 
The liability of the company extends to such losses, dam¬ 
ages, injuries, or deaths whether occurring on the route 
or in the territory authorized to be served by the insured 
or elsewhere. 

The endorsement which had to be undertaken by the 
Liberty Mutual also contained the statement that nothing 
contained in the policy or any other endorsement thereon, 
nor the violation of any of the provisions of the policy 
or of any endorsement thereon by the insured, shall 
relieve the company from liability hereunder or from the 
payment of any such final judgment. 



CONCLUSION 


It is respectfully submitted that James V. Mench, Jr. 
was an insured under the policy of insurance issued by 
the appellee, liberty Mutual Insurance Company, and 
that the Trial Court was in error in holding that he was 
not an insured under this policy and entering judgment 
for the appellees and that the judgment of the United 
States District Court for the District of Columbia should 
be reversed with proper directions. 

Cokneuus H. Dohebtt 
A used L. Bennett 

' 1010 Vermont Avenue, N. W. 

Washington, D. C. 

Attorneys for Appellant 
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1 Filed Sep 19 1950 Harry M. Hull, Clerk 

IN THE 

DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

Jennie M. Emens, 

Buckaley Avenue, 

Jamesburg, N. J., 

Plaintiff, 

vs. 

National Mutual Insurance Company 
of the District of Columbia 
1511 K. Street, N. W. 

Washington, D. C., 

Defendant. 

Civil Action No. 4047—’50 
Complaint 

(Based on Liability under Insurance Policy) 

This is a civil action, and the amount in controversy 
exceeds three thousand ($3,000.00) dollars exclusive of 
costs and interest. 

1. Plaintiff, Jennie M. Emens, is a resident of the 
State of New Jersey, and brings this action in her own 
right 

2. Defendant, National Mutual Insurance Company, 
is a corporation authorized to do business in the District 
of Columbia, and having an office at 1511 K Street, 
N. W. 

3. On or about February 16, 1948, while plaintiff was 
lawfully riding as an invitee in a certain automobile 
owned and operated by Dorothy A. Shaw in the Town¬ 
ship of North Brunswick, County of Middlesex, State 
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of New Jersey, and while at the time and place 
2 aforesaid, one James V. Mench, Jr., was driving 
his truck tractor and trailer, the aforesaid Shaw 
and Mench so negligently operated their respective vehicles 
that they collided, by reason whereof plaintiff was severely 
injured. 

4. Plaintiff brought suit against said Shaw and Mench 
in the Middlesex County Court of Common Pleas (New 
Jersey), and after full trial recovered, on account of the 
injuries and negligence mentioned above, a judgment in 
the amount of thirty thousand ($30,000.00) dollars against 
said Shaw and Mench jointly on December 16 2 1949, an 
exemplified copy of said judgment being attached hereto, 
as Exhibit A, and made part hereof. Said judgment has 
become final, has been satisfied to the extent of twenty- 
five thousand ($25,000.00) dollars by the insurer of Shaw 
and is unpaid to the extent of five thousand ($5,000.00) 
dollars, which amount Mench is legally obligated to pay; 
but execution issued against Mench in New Jersey on 
August 29, 1950, was returned wholly unsatisfied by the 
Sheriff of Middlesex County on September 1, 1950. A 
copy of said execution and return thereon being attached 
hereto as Exhibit B, and made part hereof. 

5. Defendant participated actively in the defense of 
Mench in the trial mentioned above. 

6. At the time of the above-mentioned accident, Mench 
was insured by defendant against bodily injury liability 
resulting from the use of the truck tractor and trailer 
mentioned above, under a certain policy in effect from 
about October 25, 1947, to about October 25, 1948, to the 
extent of five thousand ($5,000.00) dollars. 

7. Under said policy, defendant obligated itself to 
pay on behalf of Mench all sums, up to and including 
five thousand ($5,000.00) dollars, which Mench became 
legally obligated to pay as damages because of bodily 
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injury caused by accident and arising out of the owner¬ 
ship or use of the vehicles covered by said policy, plus 
cost of suit in New Jersey amounting to $77.19. 

3 8. Plaintiff has demanded payment of five thou¬ 
sand ($5,000.00) dollars, plus cost of suit in New 

Jersey amounting to $77.19, from the defendant under 
the terms of the policy mentioned above, said amount 
being the unpaid portion of the above-mentioned judg¬ 
ment, with costs, and Mench being legally obligated to 
pay same; but defendant has refused to pay said amount 
to plaintiff. 

WHEREFORE, Plaintiff demands: 

1. That process issue out of this Honorable Court 
requiring the defendant to appear and answer the exigen¬ 
cies of this complaint 

2. That plaintiff have judgment against defendant for 
the sum of five thousand ($5,000.00) dollars, plus court 
costs in New Jersey amounting to $77.19 together with 
interest on the aggregate sum of $5,077.19 at the rate of 
six per-cent per annum from December 16, 1949, and 
plus cost of this suit 

/s/ Mac Asbill 
Mac Asbill 
1012 Bing Building 
Washington, D. C. 

Attorney for Plaintiff 
• • • • 

4 Filed Oct 30 1950 Harry M. Hull, Clerk 
Answer to Complaint on Insurance Policy 

Comes now the defendant, National Mutual Insurance 
Company of the District of Columbia, by and through 
its attorneys, Cornelius H. Doherty and Alfred L. Ben- 
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nett, and for answer to the complaint filed herein avers 
as follows: 

1. The defendant admits that sufficient facts are 
pleaded to bring this matter within the jurisdiction of 
this Court. 

2. The defendant admits that it is a corporation 
doing business in the District of Columbia. 

3. The defendant admits the facts contained in para¬ 
graphs 3 and 4 of the said complaint. 

4. The defendant admits that it defended on behalf 
of James V. Mench, Jr. under a reservation of rights 
which was signed by James V. Mench, Jr. 

5. The defendant admits that it had issued a policy 
of insurance, in the sum of Five Thousand Dollars 
($5000.00) which was in effect under the terms of its 
policy at the time of the accident. 

6. The defendant avers that under the terms of its 
policy it was not obligated to pay the Five Thousand 
Dollars ($5000.00) for the reason that the tractor and 
trailer, the subject matter of the policy of insurance, 

was under lease to Elliott Bros. Trucking Com- 
5 pany, Inc., at the time of the accident and was 
under the direction and control and on the busi¬ 
ness of Elliott Bros. Trucking Company, Inc., and that 
at that time Elliott Bros. Trucking Company, Inc. had 
a policy of insurance covering the tractor and trailer in 
the amounts of $100,000.00-$300,000.00. Under the terms 
of the policy issued by the defendant its insurance be¬ 
came excess insurance over and above that issued by 
the Liberty Mutual Insurance Company. 

7. The defendant further avers that James V. Mench, 
Jr. was operating his tractor and trailer under the L C. C. 
permit of Elliott Bros. Trucking Company, Inc. and in 
violation of the Interstate Commerce Commission Regu¬ 
lations and was not a risk assumed by the defendant 
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8. That if plaintiff is entitled to recover that recovery 
should be had against Elliott Bros. Tracking Company, 
Inc., a Corporation, or its insurance carrier, Liberty Mu¬ 
tual Insurance Company, Inc., a Corporation. 

The premises considered, the defendant prays that the 
said complaint be dismissed with costs. 

/s/ Cornelius H. Doherty 
Cornelius H. Doherty 

/s/ Alfred L. Bennett 
Alfred L. Bennett 
1010 Vermont Avenue, N. W. 
Washington, D. C. 

Attorneys for National Mu¬ 
tual Insurance Company of 
the District of Columbia 


6 Filed Oct 26 1950 Harry M. Hull, Clerk 
Order Granting Motion to FUe Third Party Complaint 

This cause coming on to be heard upon the motion of 
•the defendant, National Mutual Insurance Company of 
the District of Columbia, for leave to file a third party 
complaint against Liberty Mutual Insurance Company, 
a Corporation, and Elliott Bros. Tracking Company, Inc., 
a Corporation, and it appearing that no answer has been 
filed and that it is proper to permit the filing of the third 
party complaint, it is by the Court this 26th day of 
October, 1950, ORDERED that the said motion be, and 
the same hereby is, granted. 

By the Court: 

/s/ Alexander Holtzoff 

Judge 

• • • • 
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Filed Oct 30 1950 Harry M. Hall, Clerk 
Third-Party Complaint 

1. The plaintiff, Jennie M. Emens, has hied against 
this defendant, National Mutual Insurance Company of 
the District of Columbia, a complaint for recovery in the 
sum of Five Thousand Dollars ($5000.00) under a policy 
issued by this defendant to one James V. Mench, Jr., 
a copy of which complaint is attached hereto. 

2. The defendant and third-party plaintiff avers that 
at the time of the accident upon which recovery was 
had against the assured, James V. Mench, Jr., the trac¬ 
tor and trailer, which was insured, was under lease to 
the third-party defendant, Elliott Bros. Trucking Com¬ 
pany, Inc., and was being operated under its direction 
and control and on the business of the said Elliott Bros. 

Trucking Company, Inc. 

8 3. Elliott Bros. Trucking Company, Inc., had 

a policy of insurance with the third-party defend¬ 
ant, Liberty Mutual Insurance Company, a Corporation 
with coverage of $100,000.00 - $300,000.00 as against lia¬ 
bility and which covered the tractor and trailer oper¬ 
ated by James V. Mench, Jr. on the trip which was 
made by James V. Mench, Jr. for and on behalf of 
Elliott Bros. Trucking Company, Inc. 

4. The policy of insurance issued by the defendant 
and third-party plaintiff contained a provision that its 
insurance would be excess insurance where the assured 
had other insurance against a loss covered by the policy 
issued to the assured. 

WHEREFORE, National Mutual Insurance Company 
of the District of Columbia, as third-party plaintiff, pre¬ 
sents Elliott Bros. Trucking Company, Inc. and Liberty 
Mutual Insurance Company, a Corporation as parties 
to this action upon which recovery may be had by 


8 A 


plaintiff and in the event of a judgment against this 
defendant that it be given judgment against the Liberty 
Mutual Insurance Company, a Corporation, and Elliott 
Bros. Trucking Company, Inc., a Corporation, for all 
sums that may be adjudged against the National Mutual 
Insurance Company of the District of Columbia in favor 
of the plaintiff, Jennie M. Emens. 

/s/ Cornelius H. Doherty 
Cornelius H. Doherty 

/s/ Alfred L. Bennett 
Alfred L. Bennett 
1010 Vermont Avenue, N. W. 
Washington, D. C. 

Attorney for Defendant and 
Third-Party Plaintiff, 
National Mutual Insurance 
Company of the District of 
Columbia 
• • • • 

9 . Filed Nov 17 1950 Harry M. Hull, Clerk 

Answer of Liberty Mutual Insurance Company 
to Third Party Complaint 

First Defense 

The third party complaint fails to state a cause of 
action upon which relief may be granted to the third 
party plaintiff. 

Second Defense 

1. The third party defendant, Liberty Mutual Insur¬ 
ance Company, admits that the plaintiff is a judgment 
creditor of James V. Mench, Jr., and that James V. 
Mench, Jr. had a policy of liability insurance with the 
third party plaintiff. 

2. The third party defendant. Liberty Mutual Insur- 
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ance Company, is without knowledge or information 

10 concerning the provisions of the contract of in¬ 
surance between the said James V. Mench, Jr. 

and the third party plaintiff. 

3. The third party defendant, Liberty Mutual Insur¬ 
ance Company, denies that at the time of the accident 
upon which recovery was had against the said James V. 
Mench, Jr., the tractor and trailer which he was operat¬ 
ing was under lease to the third party defendant, Elliott 
Bros. Trucking Company, Inc., or that it was being 
operated under the direction, control and on the business 
of the said Elliott Bros. Trucking Company, Inc. The 
third party defendant, Liberty Mutual Insurance Com¬ 
pany, denies that Elliott Bros. Trucking Company, Inc. 
had a policy of insurance with this third party defendant 
which extended coverage to the said James V. Mench, Jr. 

4. The third party defendant, Liberty Mutual Insur¬ 
ance Company, denies each and every other allegation 
of the complaint not herein specifically answered. 

HOGAN & HARTSON 
By /s/ Howard Boyd 
/s/ Paul B. Connolly 

Attorneys for Third Party 
Defendant, Liberty Mutual 
Insurance Company, 

810 Colorado Building, 
Washington, D. C. 

• • • • 

11 Filed Nov 17 1950 Harry M. Hull, Clerk 

Answer of Elliott Bros. Trucking Co., Inc. 
to Third Party Comqdamt 

First Defense 

The third party complaint fails to state a cause of 
action upon which relief may be granted to the third 
party plaintiff. 
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Second Defense 

1. The third party defendant, Elliott Bros. Trucking 
Co., Inc., admits that the plaintiff is a judgment creditor 
of James V. Mench, Jr. and that James V. Mench, Jr. 
had a policy of liability insurance with the third party 
plaintiff. This defendant is without knowledge or in¬ 
formation concerning the provisions of said policy of 
insurance. 

2. The third party defendant, Elliott Bros. 
12 Trucking Co., Inc., denies that at the time of the 
accident upon which recovery was had against the 
said James V. Mench, Jr., the tractor and trailer which 
he was operating was under lease to this defendant or 
that it was being operated under its direction or con¬ 
trol or on its business. This defendant further denies 
that it had a policy of insurance with the third party 
defendant, Liberty Mutual Insurance Company, which 
extended coverage to the said James V. Mench, Jr. 

3. This defendant denies each and every other allega¬ 
tion of the complaint not herein specifically answered. 

HOGAN & HABTSON 

By /s/ Howard Boyd 
/s/ Paul R. Connolly 

' Attorneys for Third Party 

Defendant, Elliott Bros. 
Trucking Co., Inc., 

810 Colorado Building, 
Washington 5, D. C. 

• • • • 
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13 Filed Apr 11 1951 Harry M. Hull, Clerk 
Motion for Summary Judgment 

Come now the third party defendants, Liberty Mutual 
Insurance Company and Elliott Bros. Trucking Com¬ 
pany, Inc., by their attorneys, and move the court to 
enter a summary judgment pursuant to the provisions of 
Buie 56 of the Federal Buies of Civil Procedure, and 
for reason therefor state that upon the pleadings and 
attached affidavits and exhibits, the third party complaint 
fails to state a cause of action upon which relief may 
be granted. 

HOGAN & HABTSON 
By /s/ Howard Boyd 
/s/ Paul B. Connolly 

Attorneys for Third Party 
Defendants, Liberty Mutual 
Insurance Company and El¬ 
liott Bros. Trucking Com¬ 
pany, Inc., 

810 Colorado Building, 

Washington, D. C. 

• • • • 

20 AUTOMOBILE POLICY 

Combination Comprehensive 
LIBEBTY MUTUAL INSUBANCE COMPANY 

• • • • 

Insuring Agreements 

I 

COVERAGE A 

Bodily Injury Liability To pay on behalf of the in¬ 
sured all sums which the insured shall become legally 
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obligated to pay as damages because of bodily injury, 
sickness or disease, including death at any time resulting 
therefrom, sustained by any person, caused by accident 
and arising out of the ownership, maintenance or use of 
any automobile. 

• • • • 


m 

Definition of Insured With respect to the insurance 
for bodily injury liability and for property damage lia¬ 
bility the unqualified word “insured” includes the named 
insured and also includes any person while using an 
owned automobile or a hired automobile and any person 
or organization legally responsible for the use thereof, 
provided the actual use of the automobile is by the 
named insured or with his permission, and any executive 
officer of the named insured with respect to the use of a 
non-owned automobile in the business of the named in¬ 
sured. The insurance with respect to any person or or¬ 
ganization other than the named insured does not apply: 

(a) with respect to an automobile while used with any 
trailer owner or hired by the insured and not covered by 
like insurance in the company; or with respect to a trailer 
while used with any automobile owned or hired by the 
insured and not covered by like insurance in the company; 

(b) to any person or organization, or to any agent or 
employee thereof, operating an automobile repair shop, 
public garage, sales agency, service station or public park¬ 
ing place, with respect to any accident arising out of the 
operation thereof; 

(c) to any employee with respect to injury to or sick¬ 
ness, disease or death of another employee of the same 
employer injured in the course of such employment in an 
accident arising out of the maintenance or use of an auto¬ 
mobile in the business of such employer; 
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(d) with respect to any hired automobile, to the owner 
thereof or any employee of such owner; 

(e) with respect to any non-owned automobile, to any 
executive officer if such automobile is owned by him or a 
member of his household. 

IV 

Automobiles Defined, Trailers, Two or More Automobiles 

(a) Automobile Except where stated to the contrary, 
the word “automobile” wherever used in coverages A 
and B and in other parts of this policy when applicable to 
such coverages means a land motor vehicle or trailer as 
follows: 

(1) Owned Automobile—an automobile owned by the 
named insured. 

(2) Hired Automobile—an automobile used under con¬ 
tract in behalf of, or loaned to, the named insured pro¬ 
vided such automobile is not owned by or registered in the 
name of (a) the named insured or (b) an executive officer 
thereof or (c) an employee or agent of the named insured 
who is granted an operating allowance of any sort for the 
use of such autombbile; 

• • • • 

Filed Jul 25 1951 Harry M. Hull, Clerk 

Endorsement for Motor Carrier Policies of Insurance 
for Bodily Injury Liability, and Property Damage 
Liability, Under Section 215 of the Interstate Com¬ 
merce Act. 

The policy to which this endorsement is attached is 
an automobile bodily injury liability and property dam¬ 
age liability policy, and is hereby amended to assure 
compliance by the insured, as a motor carrier of pas- 


senders ot property, with section 215 of the Interstate 
Commerce Act, and the pertinent rules and regulations 
of the Interstate Commerce Commission. 

In consideration of the premium stated in the policy 
to which this endorsement is attached, the Company 
hereby agrees to pay any final judgment recovered 
against the insured for bodily injury to or the death of 
any person or loss of or damage to property of others 
(excluding injury to or death of the insured’s employees 
while engaged in the course of their employment, and 
loss of or damage to property of the insured, and prop¬ 
erty transported by the insured, designated as cargo), 
resulting from the negligent operation, maintenance, or 
use of motor vehicles under certificate of public con¬ 
venience and necessity or permit issued to the insured 
by the Interstate Commerce Commission, or otherwise 
under Part II of the Interstate Commerce Act within 
the limits of liability hereinafter provided, regardless of 
whether such motor vehicles are specifically described 
in the policy or not. It is understood and agreed that 
upon failure of the Company to pay any such final judg¬ 
ment recovered against the insured, the judgment credi¬ 
tor may maintain an action in any court of competent 
jurisdiction against the Company to compel such pay¬ 
ment. The bankruptcy or insolvency of the insured shall 
not relieve the Company of any of its obligations here¬ 
under. The liability of the Company extends to such 
losses, damages, injuries, or deaths whether occurring 
on the route or in the territory authorized to be served 
by the insured or elsewhere, except as follows: 

(Name as exceptions only States in which the insured’s 
operations are covered by other insurance) 



15 A 


The liability of the Company on each motor vehicle 
for the following limits shall be a continning one not¬ 
withstanding any recovery herennder: 

• • • • 

Nothing contained in the policy or any other endorse¬ 
ment thereon, nor the violation of any of the provisions 
of the policy or of any endorsement thereon by the in¬ 
sured, shall relieve the Company from liability hereunder 
or from the payment of any such final judgment. 

The insured agrees to reimburse the Company for any 
payment made by the Company on account of any acci¬ 
dent, claim, or suit involving a breach of the terms of the 
policy, and for any payment that the Company would 
not have been obligated to make under the provisions of 
the policy, except for the agreement contained in this 
endorsement. 

This endorsement may not be canceled without cancel¬ 
ation of the policy to which it is attached. Such cancela¬ 
tion may be effected by the Company or the insured giv¬ 
ing thirty (30) days’ notice in writing to the Interstate 
Commerce Commission at its office in Washington, D. C., 
said thirty (30) days’ notice to commence to run from 
the date notice is actually received at the office of said 
Commission. 

• • • • 

30 Filed Jun 14 1951 Harry M. Hull, Clerk 

Automobile Policy 

Optional All-Coverage Combination Form 
National Standard Automobile Liability Policy 

NATIONAL MUTUAL INSURANCE COMPANY 
of the District of Columbia 
Home Office: Investment Bldg. 

Washington, D. C. 

• • • • 
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31 L COVERAGE A—Bodily Injury Liability 

To pay on behalf of the insured all sums which 
the insured shall become obligated to pay by reason of 
the liability imposed upon him by law for damages, in¬ 
cluding damages for care and loss of services, because 
of bodily injury, including death at any time resulting 
therefrom, sustained by any person or persons, caused by 
accident and arising out of the ownership, maintenance 
or use of the automobile. 

• • • • 

m. DEFINITION OF “INSURED” 

The unqualified word “insured” wherever used in cov¬ 
erages A and B and in other parts of this policy, when 
applicable to such coverages includes the named insured 
and, except where specifically stated to the contrary, 
also includes any person while using the automobile and 
any person or organization legally responsible for the 
use thereof, provided the actual use of the automobile 
is with the permission of the named insured. The in¬ 
surance with respect to any person or organization other 
than the named insured does not apply: 

(a) to injury to or death of any person who is a 
named insured; 

(b) with respect to the automobile while used with 
any trailer not covered by like insurance in the com¬ 
pany; or with respect to any trailer covered by this pol¬ 
icy while used with any automobile not covered by like 
insurance in the company; 

(c) to any person or organization, or to any agent 
or employee thereof, operating an automobile repair shop, 
public garage, sales agency, service station or public 
parking place, with respect to any accident arising out 
of the operation thereof; 
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(d) to any employee with respect to injury to or death 
of another employee of the same employer injured in the 
course of such employment in an accident arising out 
of the maintenance or use of the automobile in the busi¬ 
ness of such employer. 

• • • t 

V. USE OF OTHER AUTOMOBILES 

Such insurance as is afforded by this policy for bodily 
injury liability and for property damage liability with 
respect to the automobile classified as “pleasure and busi¬ 
ness” applies (1) to the named insured, if an individual 
and the owner of such automobile, or if husband and 
wife either ot both of whom own such automobile, and 
(2) to the spouse of such individual if a resident of the 
same household, the employer of such named insured or 
spouse, the parent or guardian of such named insured 
or spouse, if a minor and a partnership in which such 
named insured or spouse is a partner, as insured, with 
respect to the use of any other automobile by or in behalf 
of such named insured or spouse. This insuring agree¬ 
ment does not apply: (a) to any automobile owned in 
full or in part by, registered in the name of, hired as 
part of a frequent use of hired automobiles by, or fur¬ 
nished for regular use to, the named insured or a mem¬ 
ber of his household other than a private chauffeur or 
domestic servant of the named insured or spouse; (b) 
with respect to such employer, parent, guardian, or part¬ 
nership to any automobile owned in full or in part by 
him or registered in his name or hired by him as part 
of a frequent use of hired automobiles; (c) to any auto¬ 
mobile not of the private passenger type while used in 
the business or occupation of the named insured or 
spouse, or to any private passenger automobile while 
used in such business or occupation if operated by a 
person other than the named insured or spouse or such 
chauffeur or servant unless the named insured or spouse 
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is present in such automobile; (d) to any insured other 
than as defined in this insuring agreement; (e) to injury 
to or death of any person who is a named insured; (f) 
to any accident arising out of the operation of an auto¬ 
mobile repair shop, public garage, sales agency, service 
station or public parking place. 

VL TEMPORARY USE OF SUBSTITUTE 
AUTOMOBILE 

While an automobile owned in full or in part by the 
named insured is withdrawn from normal use because 
of its breakdown, repair, servicing, loss of destruction, 
such insurance as is afforded by this policy for bodily 
injury liability, for property damage liability and for 
medical payments with respect to such automobile ap¬ 
plies with respect to another automobile not so owned 
while temporarily used as the substitute for such auto¬ 
mobile. This insuring agreement does not cover as an 
insured the owner of the substitute automobile or any 
employee of such owner. 

• • • • 

33 18. Subrogation Coverages A, B, D, E-l, 

E-2, F, G-l, H and J 

In the event of any payment under this policy, the com¬ 
pany shall be subrogated to all the insured’s rights of 
recovery therefor against any person or organization and 
the insured shall execute and deliver instruments and 
papers and do whatever else is necessary to secure such 
rights. The insured shall do nothing after loss to prejudice 
such rights. 

19. Other Insurance Coverages A, B, D, E-l, 

E-2, F, G-l, H and J 

If the insured has other insurance against a loss covered 
by this policy the company shall not be liable under this 
policy for a greater proportion of such loss than the ap- 
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plic&ble limit of liability stated in the declarations bears 
to the total applicable limit of liability of all valid and 
collectible insurance against such loss; provided, however, 
the insurance under Insuring Agreements V and VI shall 
be excess insurance over any other valid and collectible 
insurance available to the insured, either as an insured 
under a policy applicable with respect to the automobile 
or otherwise, against a loss covered under either or both 
of said insuring agreements. 

• • • • 

34 Filed Jun 28 1951 Harry M. Hull, Clerk 

Order 

This cause having come on to be heard at this term 
upon motion of the third party defendants, Liberty Mutual 
Insurance Company and Elliott Bros. Trucking Co., Inc., 
for a summary judgment, and in consideration of said 
motion, exhibits, the concession of counsel for third party 
defendants that James Mench, Jr., had leased his truck 
to Elliott Bros. Trucking Co., Inc., and was on the busi¬ 
ness of said Company at the time of the accident, and 
it further appearing to the Court that the said James 
Mench, Jr., was not an insured under Liberty Mutual’s 
policy of insurance with Elliott Bros. Trucking Co., Inc., it 
is by the Court this 28th day of June, 1951, 

t 

ORDERED: That the motion be and the same is hereby 
granted, and that the third party defendants, Liberty Mu¬ 
tual Insurance Company and Elliott Bros. Trucking Co., 
Inc., have judgment against the third party plaintiff, Na¬ 
tional Mutual Insurance Company of the District of Co¬ 
lumbia, and that such judgment be entered immediately, 
since there is no just reason for delay within the meaning 
of Rule 54 (b) of the Federal Rules of Civil Procedure. 

Charles F. McLaughlin 

Judge 
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• • • • 

i 

35 Filed Jul 11 1951 Harry M. Hall, Clerk 

Notice of Appeal 

Notice is hereby given this 11th day of Jnly, 1951, that 
National Mutual Insurance Company of the District of 
Columbia hereby appeals to the United States Court of 
Appeals for the District of Columbia from the judgment 
of this Court entered on the 28th day of June, 1951, in 
favor of the Liberty Mutual Insurance Company, a Cor¬ 
poration, and Elliott Bros. Trucking Co., Inc., a Corpora¬ 
tion, against the said National Mutual Insurance Company 
of the District of Columbia. 

/s/ Cornelius H. Doherty 
Cornelius H. Doherty 
1010 Vermont Avenue, N. W. 
Washington, D. C. 

Attorney for National Mutual 
Insurance Company 
• • • • 

36 UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

JENNIE M. EMENS, Plaintiff, 

v. 

NATIONAL MUTUAL INSURANCE COMPANY OF 
THE DISTRICT OF COLUMBIA, ET AL, Defendants. 

Civil Action No. 4047-50 
(Excerpt from Docket Entries) 

DATE PROCEEDINGS FEES TOTAL 
1951 

July 12 Cost bond on appeal in amount of $250.00 with 
Hartford Accident & Indemnity Co. as surety approved 
& filed. 
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QUESTIONS PRESENTED 

In the opinion of the appellees, the questions are: 

(1) Was the District Conrt justified in granting sum¬ 
mary judgment for the lessee of a truck and its insurer in 
a suit by the insurer of the lessor to compel the satisfaction 
of a judgment against the lessor, where the lessee’s policy 
of insurance specifically excluded the owner of a hired auto¬ 
mobile from coverage and where it was the lessor’s own 
negligence in the operation of the truck which subjected 
him to judgment? 

(2) Does Rule 14(a), F.R.C.P., permit a defendant to 
implead third parties on the ground that they are liable to 
the plaintiff but that the defendant is not, and where it does 
not appear that the third parties are liable to the defend¬ 
ant? 
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IN THE 


United States Court of Appeals 

Fob the Distbiot of Columbia. Circuit 


No. H435 


NATIONAL MUTUAL INSURANCE COMPANY OF 
THE DISTRICT OF COLUMBIA, Appellant 


LIBERTY MUTUAL INSURANCE COMPANY, 
a corporation, and 

ELLIOTT BROS. TRUCKING COMPANY, INC., 
a corporation. Appellees 


Appeal from the United States District Court 
for the District of Columbia 


STATEMENT OF FACTS 

James G. Mensh, Jr., while operating a tractor-trailer 
owned by him, was involved in a collision in North Bruns¬ 
wick; New Jersey, on February 16, 1948, with an automo¬ 
bile owned and operated by Dorothy A Shaw. The plain¬ 
tiff below, Jennie M. Emens, a passenger in the Shaw auto¬ 
mobile, was injured. (JJL 2A, 3A, 4A and 5A). It is 
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conceded that Mensh’s tractor-trailer at the time of the 
collision was nnder lease to Elliott Bros. Trucking Com¬ 
pany, Inc., and was transporting a load for Elliott from 
Easton, Maryland, to Woonsocket, Rhode Island, under 
Elliott’s I.C.C. permit. (J.A. 19A). 

Jennie M. Emens subsequently instituted suit in the 
County Court of Middlesex County, New Jersey, against 
Mensh and Shaw and, after trial before a jury, she had 
judgment against Mensh and Shaw in the amount of $30,- 
000.00. (J.A. 2A, 3A, 4A and 5A). 

Elliott Bros. Trucking Company, Inc., was not named a 
party defendant in the New Jersey suit, and neither Elliott 
nor Liberty Mutual, Elliott’s insurance carrier, were named 
party defendants by the plaintiff in her suit in the District 
Court. 

At the time of the collision, Mensh had a policy of public 
liability insurance with the appellant, National Mutual In¬ 
surance Company. In the New Jersey suit, the appellant 
provided Mensh with his defense. Shaw’s insurance car¬ 
rier satisfied the New Jersey judgment to the extent of 
$25,000.00. The remaining portion of the judgment remains 
unsatisfied, although execution has issued against Mensh. 

Jennie M. Emens then brought suit below against Mensh’s 
insurer, National Mutual, to satisfy the unpaid portion of 
her judgment. (J.A. 2A). 

The appellant, having been sued, instituted third party 
proceedings against the appellees, Elliott Bros. Trucking 
Company, Inc., and its public liability insurer, Liberty 
Mutual Insurance Company, in which it alleged that Elliott 
had a policy of insurance with Liberty Mutual which cov¬ 
ered the tractor-trailer owned and operated by Mensh. It 
was furthermore alleged that the appellant’s policy con¬ 
tained a provision making its isurance coverage “excess”, 
where other insurance coverage was available to its in¬ 
sured. 

The prayer for relief stated that National Mutual “pre¬ 
sents Elliott Bros. Trucking Company, Inc., and Liberty 



Mutual Insurance Company, a corporation, as parties to 
this action upon which recovery may be had by plaintiff, 
and in the event of a judgment against this defendant that 
it be given judgment against the Liberty Mutual Insurance 
Company, a corporation, and Elliott Bros. Trucking Com¬ 
pany, Inc., a corporation, for all sums that may be adjudged 
against the National Mutual Insurance Company of the 
District of Columbia in favor of the plaintiff, Jennie M. 
Emeus.’’ (JA. 7A, 8A). 

Both third party defendants moved for summary judg¬ 
ment The insuring agreements of both insurers were at¬ 
tached to the motions. They were authenticated by affi¬ 
davits and their validity is conceded. The District Court, 
after hearing, granted both motions for summary judg¬ 
ment The District Court found that there was no just 
reason for delay and entered a final judgment against the 
appellant. Buie 54, F.B.CJ?. (J.A. 19A). This appeal 
followed. 

SUMMARY OF ARGUMENT 

1. The appellant’s insured is specifically excluded from 
insurance coverage under appellees’ policy by the policy 
language. 

2. The appellant’s third party complaint asserts, if 
proven, a complete defense to plaintiff’s action, but not a 
cause of action against appellees. It is, therefore, not 
sanctioned by Buie 14(a) of the Federal Boles of Civil 
Procedure. 


ARGUMENT 

I 


Appellant’s Insured Is Not Also an Insured Under 

Appellees’ Policy 

The appellant’s principal contention seems to he that its 
insured, who was defended by the appellant in the New 
Jersey suit, had insurance coverage available to him un¬ 
der the policy which the appellee, Liberty Mutual Insur¬ 
ance Company, issued covering the operations of the ap¬ 
pellee, Elliott Bros. Trucking Company, Inc., and that the 
appellant’s policy provided that, in the event other insur¬ 
ance was available to its insured, the coverage contemplated 
by its policy would be “excess” insurance, i.e., the appel¬ 
lant would be liable under its contract of insurance only in 
the event that the other insurance available to its insured 
was insufficient to satisfy a judgment against said insured. 

Aside from other questions of procedure and substance 
raised by this contention, the matter can be resolved by 
determining whether James G. Mensh, Jr., was in fact an 
insured under appellees’ policy. That policy was before 
the trial court and its authenticity is undisputed. It con¬ 
tains an omnibus clause extending coverage to persons 
other than the named insured and then contains five sec¬ 
tions which exclude classes of persons from coverage. The 
pertinent language of the policy, defining the persons cov¬ 
ered by the policy, is as follows: 

“ • • • the unqualified word ‘insured’ includes the 
named insured [Elliott Bros.] and also includes any 
person while using an owned automobile or a hired 
automobile and any person or organization legally re¬ 
sponsible for the use thereof, • • • . The insurance 
with respect to any person or organization other than 
the named insured does not apply: 

• • • 

“(d) with respect to any hired automobile, to the 
owner thereof or any employee of such owner: 
• • • ” (J.A. 12A, 13A). 


It is clear that exclusion (d). encompasses the appellant’s 
insured. James G. Mensh, Jr., at the time of his accident, 
was the owner of a hired automobile. The appellant’s an¬ 
swer to the original complaint admits that Mensh was the 
owner and operator of the tractor-trailer involved in the 
New Jersey collision. (JA. 2A, 3A, 4A and 5A). The ap¬ 
pellant’s answer and its third party complaint alleged that 
the tractor-trailer at the time of the collision was under 
lease to Elliott. The conclusion is inescapable. Mensh is 
clearly and specifically excluded from coverage under Lib¬ 
erty Mutual’s policy with Elliott by the terms of exclu¬ 
sion (d). 

The appellant would read the definition of an insured 
without the exclusion. When faced with the necessity of 
according the language of the exclusion some meaning, 
however, the appellant contends that it is intended only to 
preclude Mensh from recovering under the policy? that it 
does not affect the coverage of Mensh. (Appellant’s Brief, 
p. 6). The appellant thereby confuses claimants with those 
against whom such claims are made. It is obvious, how¬ 
ever, that the section of the policy being discussed refers 
to the latter class and not to the former. When “an in¬ 
sured” is discussed in a public liability policy, there is 
meant the one who is protected by the insurance from the 
claims of others, not the one who may make the daim. 

The omnibus clause, when read with exclusion (d), ex¬ 
tends insurance coverage to anyone driving a hired auto¬ 
mobile except the owner of the hired automobile and his 
employees. Thus, if an employee of Elliott had been driv¬ 
ing at the time of the New Jersey collision, he would have 
been covered, but since Mensh was driving, as an owner of 
a hired automobile, he was not covered. The theory of the 
exclusion is that such an owner should provide his own 
insurance to cover his own driving and the driving of those 
who are under his control Other specific exclusions of this 
character have been frequently given effect by the courts; 
in Maryland, the situs of the contract, Motif sky v. Indent- 
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nity Insurance Company of North America, (4 Cir.), 135 
F. 2d 910, and elsewhere. See Annotations, 72 A.L.R. 1415, 
106 A.L.R. 1265,126 A.KR. 555, and the two cases cited in 
appellant’s brief. 

The motor carrier endorsement attached to Liberty Mu¬ 
tual’s policy, as required by Section 215, Part II, of the 
Interstate Commerce Act, 49 U.S.C.A., Sec. 315, does not 
produce a different result. This endorsement provides: 

“In consideration of the premium stated in the pol¬ 
icy to which this endorsement is attached, the company 
hereby agrees to pay any final judgment recovered 
against the insured for bodily injury to or the death 
of any person • • • resulting from the negligent oper¬ 
ation, maintenance, or use of motor vehicles under cer¬ 
tificate of public convenience or necessity or permit 
issued to insured by the Interstate Commerce Com¬ 
mission.” 

Whatever liability may have existed on the part of El¬ 
liott to Jennie M. Emens, [see Veimto v. Robinson, (3 Cir.), 
118 F. 2d 679; Costello v. Smith, (2 Cir.), 179 F.2d 715], 
she has never asserted it, and her claim is now barred by 
limitations. Title 12, Section 201, District of Columbia 
Code, 1940 Edition; New Jersey Revised Statutes { 1937 ), 
Title 2 , Chapter 24 , Section 2 . 

Since Elliott has not been sued by Jennie M. Emens, the 
endorsement has no application to the problem under dis¬ 
cussion. The endorsement is an agreement to pay any 
“judgment recovered against the insured”. The endorse¬ 
ment itself does not undertake to define an insured, so re¬ 
course must be had to the definition contained in the policy 
itself. When this is done in the case of Mensh, it is found 
that he is embraced within that class of persons excluded 
by exclusion (d). 

What the appellant is attempting can best be illuminated 
by referring to familiar principles of vicarious liability. 
When this is done, the fallacy of the argument is manifest. 

A master may be sued for the negligence of his servant, 


7 


but if the servant is sued and the master is not, there is no 
obligation on the part of the master to satisfy the judgment 
obtained against the servant. The master is still entitled 
to his own day in court and to an opportunity to put on his 
own defense. 

The plaintiff’s judgment is against Mensh and is based 
upon Mensh’s negligent driving of his own truck. There 
is no judgment against Elliott and this case does not in¬ 
volve the possible liability of Elliott to the plaintiff. See 
War Emergency Coop. Association v. Widenhouse, (4 Cir.), 
169 F. 2d 403. The plaintiff has not sued Elliott and, as 
developed infra II, the defendant cannot implead Elliott 
and thereby assert a liability which the plaintiff has not 
chosen to urge. 

Furthermore, it does not avail the appellant if its third 
party complaint be interpreted as one for exoneration. 
Again, referring to the analogy of master and servant, it 
is not the negligent servant who can seek exoneration from 
his master, Kennedy v. Travelers Insurance Co., 127 Misc. 
665, 217 N.Y. Supp. 261, but rather the master, if held re¬ 
sponsible for the servant’s negligence, who may seek ex¬ 
oneration from the servant. Schubert v. Schubert Wagon 
Co., 249 N.Y. 253,164 NJE. 42,64 AXJEfc. 293; United Pacific 
Insurance Co. v. Ohio Casualty Insurance Co. (9 Cir.), 172 
F. 2d 836 ; American Automobile Insurance Co. v. Perm Mu¬ 
tual Indemnity Co., (3 Cir.), 161F. 2d 62; see also 3 Moore*s 
Federal Practice, (2d Ed.), 411 and 483. 

Mensh has been adjudicated to be the active agent of the 
plaintiff’s injury. Auy possible liability of Elliott to the 
plaintiff would be vicarious, one of legal intendment In 
such circumstances, if the judgment was against Elliott, 
familiar principles of exoneration would permit Elliott to 
recover the full amount of that judgment from Mensh. 
George*s Radio v. Capital Transit Co., 75 TJ.S. App. D.C. 
187, 126 F. 2d 219. The appellant perverts the inherent 
equity of exoneration by seeking to reverse its process. 

That which precludes Mensh from obtaining exoneration 
likewise bars the appellant, for the appellant’s standing 
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would be no more than a subrogee, and, as such, it wonld 
be saddled with the burdens of its insured. The rule that 
an insurer, who has paid the loss resulting from the peril 
insured against, may be subrogated to all the claims which 
the insured may have against any person by whose negli¬ 
gence the injury was caused does not apply in a case where 
the injury was caused by the negligence of the insured him¬ 
self. Builders and Manufacturers Mutual Casualty Co. v. 
Preferred Automobile Insurance Co., (6 Cir.), 118 F.2d 
118,121,122. 

The contentions of the appellant are so unusual that they 
apparently have never been before a court of last resort. 
The case which is closest on its facts, however, to the pres¬ 
ent one is Kennedy v. Travelers Insurance Co., supra. In 
that case, the plaintiff was an employee of Eagle Garage 
and, while driving one of its automobiles, collided with one 
Shotoff. Shotoff sued the plaintiff and an officer of Eagle 
Garage, but did not sue Eagle. The defendant, Travelers 
Insurance Company, had a public liability insurance policy 
with Eagle. The policy did not purport to extend coverage 
to one of Eagle’s employees in his personal capacity, al¬ 
though it admittedly did provide coverage to Eagle, if 
Eagle were sued for the negligence of one of its employees. 

At the trial of the Shotoff suit, the action against the 
officer of Eagle was dismissed and the trial proceeded 
against the employee alone. Shotoff recovered judgment 
against the plaintiff-employee. The plaintiff then sued 
Travelers seeking reimbursement for the judgment which 
he had been required to pay to Shotoff. 

The plaintiff contended that, since the New York Finan¬ 
cial Responsibility Act imposed upon owners of automo¬ 
biles a liability to injured members of the public for the 
negligent operation of such automobiles by anyone driving 
with the owner’s permission, and further required such 
owner to have a policy of liability insurance, the operator 
of such an automobile was excused from a liability which, 
by virtue of the Act, rested solely on the owner. 
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The court summarily rejected this argument by observ¬ 
ing that the Act was intended to give members of the public 
a cause of action which they might not otherwise have had, 
but that the Act was not intended to protect the negligent 
driver by either isolating him from claims or affording him 
insurance protection in his individual capacity. 

The court, furthermore, summarily rejected the employ¬ 
ee’s claim for exoneration. 

The appellees, therefore, cannot be required to satisfy a 
judgment obtained against one who was not an insured un¬ 
der their policy. That the appellant’s insured was not also 
an insured under the appellees’ policy is too clear for dis¬ 
pute. 

n 

The Appellant’s Third Party Action Is Not Sanctioned by 

Buie 14(a) 

A reading of the prayer of the third party complaint dis¬ 
closes that the appellant impleaded the appellees to answer 
for a liability not to the appellant but to the plaintiff. The 
complaint states that the appellant “presents Elliott Bros. 
Trucking Company, Inc., and Liberty Mutual Insurance 
Company as parties to this action upon which recovery may 
be had by the plaintiff”. 

This practice is no longer sanctioned by Buie 14(a), 
FJELCJP. The present rule, in pertinent part, reads as 
follows: 

“ • • • A defendant may move • • • for leave as a 
third party plaintiff to serve a summons and complaint 
upon a person not a party to the action who is or may 
be liable to ham for all or part of the plaintiff’s claim 
against him.” (Emphasis supplied). 

Prior to its amendment in 1946, Buie 14(a) did permit a 
defendant to implead third parties who may be liable to the 
plaintiff. At that time, the rule provided a defendant could 
implead “a person not a party to the action who is or may 
be liable to him or to the plaintiff for all or part of the 
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plaintiff’s claim against him”. (Emphasis supplied). The 
deletion brought about by the amendment clearly shows 
that a third party may no longer be impleaded by a defend¬ 
ant if there is a possibility of liability only to the plaintiff 
and not to the defendant. When the plaintiff’s complaint 
“presents Elliott Bros. Trucking Company, Inc., and Lib¬ 
erty Mutual Insurance Company, a corporation, as parties 
to this action upon which recovery may be had by the plain¬ 
tiff”, it is attempting a third party proceeding not sanc¬ 
tioned by the rules. 

Moreover, the third party complaint asserts, not a cause 
of action against a third party, but rather a complete de¬ 
fense to the plaintiff’s claim against the appellant. When 
the appellant alleges that its insured was also an insured 
under appellees’ policy, in which event, by the terms of 
appellant’s policy, its coverage is not available until the 
other insurance is exhausted, it is in fact stating that, un¬ 
der the terms of its contract, it need not satisfy the plain¬ 
tiff’s claim. It states that its contract, on the alleged facts, 
does not impose any obligation upon it to satisfy the plain¬ 
tiff’s claim. These allegations are obviously not the basis 
of a cause of action against the appellees, but rather a de¬ 
fense to the plaintiff’s claim. See Washington Building 
Realty Cory. v. Peoples Drug Stores, Inc., 82 U.S. App. 
D.C. 119,161 F. 2d 879. 

Such allegations illustrate the reason why Buie 14(a) 
was amended so as to preclude the impleading of third par¬ 
ties where the only basis of such impleading was liability 
to the plaintiff. It was felt that the plaintiff should have 
the choice of defendants, rather than the party sued. 
3 Moore's Federal Practice, {2d Ed.), 405, 406, 436, 439 
and 440. 

CONCLUSION 

The appellant claims that its insured was also an insured 
under appellees’ policy and that therefore the appellees 
should satisfy the plaintiff’s judgment. The appellant’s 
contentions are not at all dear, but it is certain that the 
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appellants insured, James G. Mensh, Jr., is not an insured 
under appellees ’ policy, for he is specifically excluded from 
coverage by policy language. In addition, the appellant is 
employing a third party practice which is not sanctioned 
by Rule 14(a). For these reasons, the judgment below 
should be affirmed. 

Howard Boyd 
Paul R. Connolly 
810 Colorado Building 
Washington, D. C. 

Attorneys for Appellees 




